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Message from The Judge Advocate General 3 January 1961 


All Staff Judge Advocates 


1. In this the first JAG Bulletin for 1961 I welcome the opportunity to 
wish all of you and your families a very happy and rewarding New Year. 
At the same time I want to express my appreciation for the excellent work 
you have accomplished for the JAG Department and the Air Force over 
the past twelve months. 


2. I have endeavored through these letters to suggest, advise, and “keep 
in touch” with all of you. I have been continually aware that each of you 
has given full measure of his professional skill to the service of your 
commander and that many times this devotion has brought about personal 
inconvenience to you. The effective operation of well over 300 legal offices 
by little more than 1200 lawyers is an achievement of which we can all 
be justly proud. I believe it is for this reason, as much as any other, that 
you are held in high regard by Air Force commanders at every level. 


3. The New Year of 1961 will bring with it new problems and new chal- 
lenges. The scope of our activity in the field of procurement will be 
expanded. As world boundaries continue to shrink in this space age we 
may expect International Law to become less and less the specialty of only 
a few lawyers. These are merely illustrative of the ceaseless change we may 
expect to encounter. Each of us has the opportunity and responsibility of 
participating in the meeting of these challenges. I am confident that we as 
Air Force Judge Advocates are prepared and willing to meet them. 


ALBERT M. [pgrr 


Major General, USAF 
The Judge Advocate General 
United States Air Force 
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THE SPACE AGE LEGAL DILEMMA 


The following is extracted from the text of an address delivered by General 


Kuhfeld to the Association of General Counsel in San Francisco, 18 


November 1960: 


I am sure that most of you gentlemen here 
this evening have done or are doing business 
with the Armed Forces and probably with 
the Air Force. You, then, will agree that the 
military posture today of a nation is not 
primarily determined by the number of 
people making up that nation. We of the 
free world are fortunate that that is so for 
many more people live behind the Iron Cur- 
tain than live in the United States. With 
us, it is a partnership of the skilled man- 
power in our Armed Forces with that of 
industry that gives us operational instru- 
ments of defense that reflect our truly solid 
military posture. To assure maximum un- 
derstanding of the roles of industry in our 
national defense efforts, we have established 
under the Joint Chiefs of Staff an “Indus- 
trial College of the Armed Forces,” located 
at Fort McNair, in the District of Columbia. 
It is a unique college having a one-year 
residence course for senior officers of the 
Armed Forces. The motto of the school 
itself succinctly sets forth the industry- 
military relationship. It is: “Industria et 
Defensio Inseparabiles” which of course 


means “industry and defense are insepar- 
able.” 


While industry plays a key role in mili- 
tary activities today, the converse is also 
true. The military are supplying funds for 
industrial technical studies which provide 
necessary data for materiel of the future— 
both for military and civilian uses. For 
example—the Air Force is awarding this 
month (November) four supersonic trans- 


JAG Bul, Jan 61 


port study contracts for four to six months’ 
study leading to the selection of a builder 
or builders for two United States prototypes 
for supersonic transports. As the military 
jet planes were the forerunner to today’s 
United States commercial jet transports, so, 
too, the technical knowledge gained from 
our studies will provide much guidance for a 
United States supersonic commercial trans- 
port. 


America’s great industrial complex with 
its technical know-how has overcome the 
USSR lead in outer-space activities. Our 
X-15 airplane is now undergoing test flights. 
It is hoped that this rocket research plane. 
ultimately will fly at five or six times the 
speed of sound reaching into the fringes of 
outer space, This portends of possible com- 
mercial rocket transport. Lieutenant Gen- 
eral James M. Gavin, in an address before 
the American Rocket Society on 19 Novem- 
ber 1958, prophesied: 


“In the near future . . . rocket cargo and 
passenger transport will become feasible. 
Mail may become almost as swift as the tele- 
phone ... We will probably reach the time 
when we can consider rocket transport 
superior to airplanes for anything over a 
thousand miles or so—just as we have long 
since reached a point of recognizing that 
planes are superior to automobiles for dis- 
tances over a hundred miles.” 


General Gavin was speaking of the future. 
Before we talk more about the future, won’t 
you go back with me for a short time into 
history? At the very dawn of civilization, 
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man could travel at a speed of about 35 miles 
per hour. That was the speed of a fast horse. 
Nero with all the power and resources of 
Rome behind him could travel no faster than 
35 miles per hour, still the speed of a fast 
horse. The same was true of Columbus and 
George Washington, and 35 miles per hour 
was the maximum speed at which military 
units could maneuver in the War between 
the States. During the 1800s, men got off the 
horse and onto a machine, and maximum 
speed began to increase gradually. We start- 
ed to experiment with steam and with elec- 
tricity and with gasoline as a source of driv- 
ing power. In 1910, just yesterday as history 
goes, the United States bought the first air- 
plane for military purposes. The specifica- 
tions for this airplane required that it be 
transportable by horse drawn wagon and 
that it attain the then terrific speed of 40 
miles per hour. The airplane was delivered; 
it was so transportable and it actually went 
42 miles per hour. By 1917 we had a plane 
which traveled 100 miles per hour; during 
World War I, we developed it into an air- 
plane that could go 150 miles per hour. We 
went into World War II with a 200 miles 
per hour airplane and came out with one that 
could fly at the astonishing rate of 470 miles 
per hour. It is hard to realize that it took 
115 years of development to go from a maxi- 
mum of 35 miles per hour to 470 miles per 
hour. Twelve more hard years of development 
gave us the 1600 miles per hour vehicle. 
Then things began to really happen. One 
year later we had satellites circling the earth 
at 18000 miles per hour. We were on the 
threshold of a new era, and the developments 
I have spoken about were American develop- 
ments, not developments by the USSR. What 
happened since? To date, we have placed 
30 satellites into orbit to 8 for Russia. It 
is not the number of satellites that is of 
particular importance but the variety of 
satellites and the scientific data we 
have already obtained from them. Each 
satellite launched represents efforts of hun- 
dreds of scientific and industrial concerns. 
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These ingenious United States satellites have 
already assured us of many commercial ac- 
tivities that will benefit from our space ac- 
tivities. Parenthetically, in evaluating any 
claim that the USSR is leading the United 
States in space activities, you should know 
that as of now the United States has 13 
earth satellites and 2 solar satellites still in 
orbit; the USSR has one earth satellite and 
one solar satellite still in orbit. 

Congress has placed responsibility for 
direction of space activities sponsored by the 
United States in the National Aeronautics 
and Space Administration, “except that ac- 
tivities peculiar to or primarily associated 
with the development of weapons systems, 
military operations, or the defense of the 
United States . . . shall be the responsibility 
of, and shall be directed by, the Department 
of Defense...” (Sec. 102, Public Law 568, 
85th Cong.) Congress has further provided 
a Civilian-Military Liaison Committee 
through which NASA and the Department 
of Defense are to inform, advise, and consult 
each other on aeronautical and space activi- 
ties within their respective jurisdictions. 
You are of course familiar with many space 
activities of NASA and the Department of 
Defense. Let us briefly mention just a few 
of them. 

(1) The ATLAS is today an operational 
long-range intercontinental Air Force mis- 
sile and is used by NASA as a major launch 
vehicle for propulsion of space satellites. 

(2) TIROS I is the NASA meteorologi- 
cal satellite experiment that was launched 
1 April 1960. This first experimental weath- 
er satellite photographed earth and cloud 
cover. Its purpose was to provide meteoro- 
logists with pictures of cloud patterns indi- 
cating birth or existence of hurricanes, 
cyclones and other weather activity. 

(3) ECHO I is a NASA communica- 
tions satellite intended to test the possibility 
of a satellite communications system on a 
global basis. We’ve all followed it across the 
sky; it has a brightness comparable to that 


of Vega, one of the brightest stars in the 
heavens. 
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(4) TRANSIT I is the Navy’s naviga- 
tion satellite from which navigational “fixes” 
can be obtained by surface ships, sub- 
marines, and aircraft. 


(5) Project MIDAS, the initials of 
which stand for “Missile Defense Alarm Sys- 
tem,” is an Air Force research and develop- 
ment program to provide a satellite capable 
of detecting the launch of a ballistic missile 
almost immediately after it leaves the launch 
pad. 

(6) Project SAMOS, which is also part 
of the Department of the Air Force research 
and development program, is intended to 
develop capabilities for making observations 
of the earth from satellites. 

(7) Project MERCURY is NASA’s ini- 
tial manned space flight program. The first 
MERCURY astronaut will be boosted from 
Cape Canaveral in 1961 to circle the earth 
3 times in 414 hours and, by the way, one 
of the MERCURY astronauts is the son of 
the late Colonel Leroy Cooper who was an 
Air Force Judge Advocate. Success of Pro- 
ject MERCURY—and it will succeed—will 
bring us closer to manned flights to the moon 
and to the nearby planets of Venus and 
Mars. Such flights, however, are a decade or 
two away. A round trip to Mars will prob- 
ably require a flight of two or three years’ 
duration. 

(8) COURIER, the Army’s communica- 
tion satellite, was launched just last month. 

Launch vehicles - having much greater 
thrust than any we have today are being 
developed. For example, SATURN, with its 
cluster of engines, has already produced in 
ground tests a thrust of over 1 million 
pounds. Its first launching will be in 1961. 

A further future launch vehicle will be 
NOVA, which will cluster several F-1 en- 
gines, each of which is expected to produce 
114 million pounds of thrust. 

Now for the legal dilemma. We already 
have many novel legal problems generated 
by present and immediately planned orbiting 
satellites. Russia, like the United States 
and other nations, has declared its sover- 
eignty in the air space above it. Satellites, 
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however, do not orbit in anyone’s airspace. 
Does sovereignty end with the airspace? Or 
does it extend beyond—and if so, how far? 


Well, this is a problem the answer to which 
we will not find in court decisions or text- 
books. To place the problem in proper per- 
spective, we must have an understanding of 
the evolution of this earth, the development 
of man and society thereon, including man’s 
struggle with nature and his fellow man to 
evolve the political organization that exists 
today. However, let me sort of summarize 
this long period of evolution by saying that 
as man progressed from family and clan to 
tribes, communities and nations—the family 
head, tribal leader, head of state or legisla- 
ture was vested with authority to make rules 
binding on all their people. These rules were 
generally those which by the order of the 
nature of things appeared appropriate, as 
the right or rational thing to do. This law 
was early extended into relations between 
countries and became a premise for our inter- 
national law. For example, after Columbus’ 
discovery of America, Spain and Portugal 
claimed sovereignty over the New World and 
attempted to keep vessels out of vast areas 
of “their” sea. In 1580 Spain complained 
that Sir Francis Drake in his round-the- 
world voyage had violated Spanish sover- 
eignty by sailing the Pacific without having 
obtained Spain’s permission. The then Queen 
Elizabeth rejected the protest, stating that 
vessels of all nations were entitled to use the 
ocean. She—or probably her legal advisors— 
reasoned that the sea was common to all and 
could not belong to any one nation. 


Gradually this freedom of the high seas 
concept became an accepted rule of inter- 
national law; however, an exception was 
soon recognized to permit a coastal state to 
retain sovereign jurisdiction over one sea 
league or 3 nautical miles from its shore- 
line—the maximum range of a cannon ball 
in 1645, when the exception was first ex- 
pounded. This 3-mile exception, of course, 
is the forerunner of what is now known as 
the territorial sea to which sovereignity of 
the coastal state extends. As you probably 
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know, the 3-mile vs. 12-mile limit problem 
is a matter of international concern today 
but discussion of that problem will have to 
go over to another day. 


Rights in airspace did not become a prob- 
lem until the latter part of the 19th century 
when German balloons drifted into French 
territory. It was again raised in 1909 when 
Louis Bleriot piloted ‘a plane from France to 
England. Countries generally rejected any 
concept of freedom of flight over their ter- 
ritories and claimed sovereignty of the air 
space above them. This was not, however, a 
determination that sovereignty is cotermin- 
ous with the airspace. Any such inference 
may be considered in the nature of obiter 
dicta to the determinations made. The prob- 
lem then at hand was resolved by the use of 
the term “airspace” as airplane flight was 
solely in the atmosphere. If sovereignty may 
be claimed beyond the airspace, how far out 
may it be claimed? The “line” where air- 
space ends cannot be set at a fixed distance. 
International Geophysical Year activities re- 
vealed that the density of air varies in the 
high atmosphere by a factor of 10 depending 
on the geographic position, time of day, and 
season of the year. 

The rocket spaceship, unlike the airplane, 
does not depend upon air for its flight into 
outer space. As General White has said, “In 
discussing air and space it should be recog- 
nized that there is no division, per se, be- 
tween the two. For all practical purposes 
air and space merge, forming a continuous 
and indivisible field of operations.” 

Should sovereignty extend as far as the 
pull of gravity? This, too, varies greatly, as 
the earth is not round like a ball and it is 
affected by the rotation of the earth and the 
uneven distribution of mass and water on 
and within the earth. Almost all writers 
agree that there is a point in space beyond 
which the sovereignty of the temporary sub- 
jacent state does not extend. Such outer 
space, in accordance with the natural law, is 
free to all. It is clear that this point or line 
in space cannot be determined by legal 
opinion of the bench or bar, but can only be 
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arrived at by international acquiescence— 
either by word or deed. 

There have been varying suggestions made 
as to where a nation’s sovereignty should 
extend. The major ones are: 


(1) Height up to which aircraft, de- 
pending upon aerodynamic lift, can attain 
(about 25 miles). 

(2) Height at which centrifugal force 
takes over (about 52 miles). 

(3) Height at which an artificial satel- 
lite may be put in orbit (about 60 miles). 

(4) Height at which the earth’s gravi- 
tational effect is lost (about 60 miles). 

(5) Height at which no molecules of 
gaseous air are found (estimated variously 
between 1,000 and 10,000 miles). 

(6) Height without limit. 

(7) Height to which subjacent state 
may exercise actual control. At the present 
time in history, it may be difficult for nations 
to come to any determination as to any fixed 
distance from earth where sovereignty ends. 


It does not really seem important that 
such a determination be immediately arrived 
at. It seems to me that the particular ac- 
tivity in space rather than distance from 
the earth is what primarily concerns a sub- 
jacent state, Protection of the state was 
what led to firm claims of sovereignty over 
the territorial sea and to a nation’s airspace 
above it. Protection of the subjacent state 
will argue against agreement to any fixed 
distance as long as equal danger may exist 
from above such point. It is the activity in 
space that will determine the subjacent 
state’s tolerance of the particular satellite. 
No nation to date has officially protested the 
orbiting of any satellite above it. Hence, a 
rule of international law appears to have 
evolved that permits the overhead orbit of 
our current satellites. Various United States 
satellites, including TIROS, ECHO, TRAN- 
SIT, MIDAS, SAMOS, do not present such a 
danger to any subjacent state as to warrant 
hostile action against them. 

United States scientific plans in the years 
following Project MERCURY call for our 
landing on and exploration of the moon, and 
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eventually exploration of Venus and Mars. 
The USSR has announced that they have al- 
ready hit the moon with a rocket. They, too, 
undoubtedly have plans for landing upon and 
exploration of the moon and for trips to 
other planets. This, of course, raises the 
question of whether the moon and the other 
planets are subject to claims of sovereignty. 
In this regard I am reminded of a “Grin and 
Bear It” cartoon by Lichty. In the sketch, 
a group of generals of a supposed “Space 
Plans Division” are in conference, with the 
chairman stating, “There are bound to be 
legal squabbles about claims on the moon, 
gentlemen .. . I think the first astronaut we 
land there should be a lawyer.” 


I would concur in the expressed hope of 
Mr. Dag Hammerskjold, the Secretary Gen- 
eral of the United Nations, that the General 
Assembly of the United Nations “find the 
way to an agreement on a basic rule that 
outer space, and the celestial bodies therein, 
are not considered as capable of appropria- 
tion by any state .. .” However, we must 
remember that the earth, too, is a celestial 
body and unless an agreement among nations 
is forthcoming there can be no assuredness 
that claims of sovereignty following occupa- 
tion will not be asserted as has occurred in 
the course of history on earth. In his address 
before the United Nations General Assem- 
bly September 22, 1960, President Eisen- 
hower called on all nations to agree that 
celestial bodies should not be considered 
capable of appropriation to national sover- 
eignty. 

“Ex facto aritur jus’—or “law rises out 
of fact” is an old Roman maxim that has 
been valid throughout history and is valid 
in space law. We have yet, I think, too many 
square pegs and round holes to think of 
codifying any space law. However, as sci- 
entific data is acquired, problem areas will 
lend themselves to solution. As the scientist 
and attorney agree as to factual sufficiency, 
the particular problem area may be pre- 
sented to the representatives of various 
national governments for resolution into 
mutually acceptable rules to govern space 
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activities. Where additional scientific data 
is not necessary, problem areas can now be 
defined and resolved by mutual accord of the 
family of nations, For example, we now 
have experienced the development of nose 
cones that survive destruction by the atmos- 
phere. We should immediately recognize and 
agree that damage caused to persons or prop- 
erty be redressed by the nation launching the 
particular space vehicle. All these space 
activities are governmental acts and, as you 
know, a sovereign may not be sued without 
its consent. In the case of the United States, 
existing claim statutes, provided for the mili- 
tary departments and for NASA, waive the 
United States sovereign immunity and au- 
thorize payment of meritorious claims and, 
except under the Federal Tort Claims statute, 
without regard to negligence (10 USC 2733, 
2743 ; 28 USC 2672, 2674; § 203(a),(b) (13), 
National Aeronautics and Space Act of 1958, 
72 Stat. 426). 


A body of Space or Astronautical Law will 
gradually unfold as law in the past has de- 
veloped. Solutions arrived at will be pre- 
mised on man’s concepts of justice, as con- 
ditioned by his environment. This is perhaps 
just saying in another way—the natural law. 
The various rules of the Law of the Sea and 
of Air Law will not arbitrarily be adopted 
as Astronautical Law. The reason for each 
such rule must be examined to determine 
whether it has application to the facts and 
needs of space developments. 


I do not mean to imply by what I have 
said that we are devoid of law here on earth 
to govern our activities in space. As lawyers 
you gentlemen are so well aware of the 
statutes and implementing regulations af- 
fecting man from the cradle to the grave. 
Man yet remains an earthman as he extends 
his activities into space. The development 


of his missiles and satellites, their commer- 
cial or military use, and the legal responsi- 
bilities of persons connected therewith— 
whether as employees, contractors, or pas- 
sengers—are all presently governed by much 
law. The rules of contracts, agency, torts, 
conflicts of law, internationa] law, and even 
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domestic relations, corporation law, criminal 
law, and the law of trusts, among others, will 
play their role. This body of law was present 
at the birth of the airplane and applied dur- 
ing the growth of aviation. When new 
factual situations arose without any prece- 
dent in this further evolution of man and 
society, man’s wisdom gained from his past 
experiences was the “‘jus naturale” and the 
base upon which the rule of law was ex- 
tended to bridge each hiatus. Zeppelin and 
Bleriot did not defer their flights until the 
new legal problems were resolved. Their 
flights presented the ponderous problems of 
sovereignty within the airspace. These 
were generally resolved by the makers of 
policy by statutes and international agree- 
ments. Thus far in the space age we have 
only the same earthman and countries in- 
volved as have been involved in the air age 
with the development and use of the air- 
plane. Problems of security did not stop 
those nations that were so inclined from 
entering into conventions and mutually bene- 
ficial agreements as to international aerial 


activities. Resolution of the new legal prob- 


lems ushered in with the space age simi- 
larly rests on the willingness of the nations 
of the world to resolve them. We believe that 
the United Nations, which has already under- 
taken an attempt to identify legal problems 
incident to the exploration of outer space, is 
the appropriate body to take the lead in this 
area. 

As a nation on the threshold of the space 
age, we advocate that activities in outer 
space be devoted to peaceful purposes for the 
benefit of all mankind. In so doing, however, 
we do not intend to jeopardize our national 
security. These are not inconsistent objec- 
tives. We have entered into international 
agreements for civil aviation without limit- 
ing our military security. In fact we have 
developed a Strategic Air Command that is 
a major factor in assuming the maintenance 
of peace. We cannot let our guard down and 
I am confident you agree with me that our 
nation must maintain in the space age the 
best military posture that our industrial 
concerns, in partnership with our military 
forces, can produce in order to assure peace 
and deter aggression. 
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IS DOMICILE A JURISDICTIONAL 


PREREQUISITE TO A VALID DIVORCE DECREE? 


Introduction 


A Judge Advocate is sometimes called 
upon to advise a serviceman as to the validity 
of a divorce decree obtained in a state other 
than his state of domicile. The serviceman 
may wish to know if he can get a valid 
divorce in the state in which he is stationed 
even though he is not domiciled in that state. 
Or, the question may be whether or not a 
decree already obtained by the serviceman 
or his spouse in a state in which neither was 
domiciled is valid for purposes of remar- 
riage, termination of property rights, or for 
a variety of other purposes. In advising 
such serviceman, the Judge Advocate must 
consider the question: Is domicile a juris- 
dictional prerequisite to a valid divorce 
decree? It is hoped that this article will 
assist the Judge Advocate in arriving at an 
answer to that question. 

Several states, possibly motivated by a 
desire to give the local bar a larger share of 
the divorce dollar, have enacted statutes 
specifying that servicemen who have been 
stationed at a military installation located 
within such state for a specified period of 
time have satisfied the state’s residence re- 
quirements. States with such statutes in- 
clude Georgia,! Kansas,2 Nebraska,? New 


The author is a graduate of the University of 
North Carolina Law School and a member of the 
North Carolina Bar. He is Associate Professor of 
Public Law and Government at the University of 
North Carolina. 

* Ga. Code § 30-107. 

* Kan. Stats. § 60-1502. 

* Neb. Rev. Stats. § 42-303. 
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Mexico,t North Carolina,> Oklahoma,® 
Texas,’ and Virginia.’ Still other states have 
statutes which appear to be broad enough to 
authorize divorce jurisdiction, under certain 
circumstances, without a finding of domicile.® 
Divorces obtained in one of these states are 
most likely to give rise to the question posed 
above, but the question may be put to a 
Judge Advocate located in any state. 

This article is built around the North 
Carolina statute authorizing its courts to 
assume divorce jurisdiction over servicemen 
stationed in North Carolina for six months 
next preceding the institution of the divorce 
action. Although the North Carolina statute 
is used as the setting for this article, it is 
believed that the discussion will be of equal 
value to any Judge Advocate who is asked 
to give advice as to whether or not domicile 
is a jurisdictional prerequisite to a valid 
divorce decree. 


North Carolina Statute 


The North Carolina statute, Chapter 1058 
of the 1959 Session Laws, adds G.S. 50-18 
which reads, in part, as follows: 

In any action instituted and prosecuted under 


this Chapter, allegation and proof that the plain- 
tiff or the defendant has resided or been stationed 





*N. Mex. Stats. § 22-7-4. 

°N. C. Gen. Stats. § 50-18. 

* Okla. Stats. § 12-1272. 

* Tex. Stats. § 4631. 

*Va. Code § 20-97. 

*See, eg., Ark. Stats. § 34-1208.1; Colo. Rev. 
Stats. § 46-1-3; Me. Rev. Stats. § 166-55; N. Y. 
CPA § 1166; and, W. Va. Code C.48, Art. 2, §14. 
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at a United States Army, Navy, Marine Corps, 
Coast Guard or Air Force installation or reserva- 
tion or any other location pursuant to military 
duty within this State for a period of six months 
next preceding the institution of the action shall 
constitute compliance with the residence require- 
ments set forth in this chapter; ... 

Although the North Carolina statute gov- 
erning procedure in divorce cases,!° prior to 
the addition of G.S..§ 50-18, required the 
plaintiff to allege that the complainant or 
defendant has been a resident of the State 
of North Carolina for at least six months 
next preceding the filing of the complaint, 
this has been interpreted to mean “domi- 
ciliary,” and not “resident.” In Bryan"! 
the North Carolina Supreme Court stated: 

In order to constitute residence as a jurisdic- 
tional fact to render a divorce decree valid under 
the laws of this State there must not only be phys- 
ical presence at some place in the State but also 
the intention to make such locality a permanent 
abiding place. There must be both residence and 

animus manendi. Reynolds v. Cotton Mills, 177 

N.C. 412, 99 S.E., 240; Roanoke Rapids v. Patter- 

son, 184 N.C. 137, 113 S.E. 603; S. v. Williams, 

224 N.C. 183 (191), 29 S.E. (2d) 744. To estab- 

lish a domicile there must be residence, and the 

intention to make it a home or to live there per- 

manently or indefinitely. S. v. Williams, supra.” 
Since the residence requirement in the 
earlier statute means domicile,!* the pro- 
vision in chapter 1058 that six months’ resi- 
dence on a military installation shall consti- 
tute compliance with the residence require- 
ments seems clearly to authorize the grant- 
ing of a divorce upon a showing of something 
other than domicile as a basis for jurisdic- 
tion. 

This chapter is undoubtedly designed to 
take care of the serviceman who has not 


° G.S. § 50-8. 

1 228 N.C. 287, 45 S.E. 2d 572 (1947). 

? Td. at 289, 45 S.E. 2d at 574. 

* This is the usual interpretation of a residence 
requirement for divorce purposes. 159 A.L.R. 499 
states: “The weight of authority continues to be 
that a bona fide ‘residence’ necessary under statutes 
in order to confer jurisdiction in divorce proceedings, 
is within the legal meaning of the word ‘domicile’, 
that is, an abode animo manendi, a place where a 
person lives or has his home, to which, when absent, 
he intends to return and from which he has no pres- 
ent purpose to depart.” 
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established a domicile in North Carolina. If 
the serviceman has actually formed an intent 
to remain in North Carolina, and can estab- 
lish this fact by showing that he has voted, 
paid taxes, purchased property, registered 
his automobile, or done other things in North 
Carolina which one intending to remain in 
North Carolina might normally do, this 
statute would not be necessary as he could 
obtain a divorce under the existing statute 
(assuming he had grounds for divorce) be- 
cause he would be a North Carolina domi- 
ciliary. It is only in those instances where 
he has not become domiciled in North Caro- 
lina that chapter 1058 would have to be 
relied upon to establish jurisdiction. 


Validity When Both Parties 
Are Before Court 


Thus, this chapter presents the interesting 
legal question as to whether or not a state 
may grant a divorce to parties neither of 
whom is domiciled in that state. Let us first 
consider the validity of this chapter under 
the most favorable circumstances, i.e. when 
both parties are before the court. Suppose 
that a serviceman, who has been in North 
Carolina for six months for military pur- 
poses but who has no intention of making 
North Carolina his permanent home, brings 
an action against a nonresident wife. Sup- 
pose further that the wife waives service of 
process and enters a general appearance con- 
testing the divorce. Finally, suppose that 
the Superior Court, relying upon this chapter 
as the basis for jurisdiction, grants the 
divorce and the wife appeals to the North 
Carolina Supreme Court. Would the court 
affirm or reverse? It could find ample legal 
authority to support either position. 


The traditional view has been that divorces 
are in the nature of an in rem proceeding, 
and not an action in personam, and that the 
marriage status constitutes the res.‘ And, 
since the termination of the res is a matter 


* GOODRICH, CONFLICT OF LAWS § 132 (3d 
ed. 1949); MADDEN, PERSONS AND DOMESTIC 
RELATIONS 315 (1931). 
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of concern to the state as well as to the 
spouses, only the place of the domicile of at 
least one of the parties has jurisdiction over 
the res. It follows, according to this tra- 
ditional view, that any state other than that 
of the domicile of one of the parties is with- 
out power to change the marriage status, 
since the res does not exist there. 


The United States Supreme Court has 
never had to decide the precise question 
whether some relationship between the state 
and the litigants other than domicile will 
suffice for purposes of. divorce jurisdiction. 
That Court has, however, made statements 
indicating that if the question were pre- 
sented the answer might very well be “no.” 
For example, when the celebrated case of 
Williams v. North Carolina was first before 
that Court, the Court stated that “domicile 
of the plaintiff . . . is recognized in the 
Haddock case and elsewhere . . . as essential 
in order to give the court jurisdiction which 
would entitle the divorce decree to extra- 
territorial effect .. .”!® When the same case 
was again before the United States Supreme 
Court,!7 the Court stated: 


Under our system of law, judicial power to 
grant a divorce—jurisdiction, strictly speaking— 
is founded on domicile .. . The framers of the Con- 
stitution were familiar with this jurisdictional 
prerequisite, and since 1789 neither this Court nor 
any other court in the English-speaking world has 
questioned it. Domicile implies a nexus between 
person and place of such permanence as to control 
the creation of legal relations and responsibilities 
of the utmost significance. The domicile of one 
spouse within a State gives power to that State, 
we have held, to dissolve a marriage wheresoever 
contracted. In view of Williams v. North Carolina, 
supra, the jurisdictional requirement of domicile is 
freed from confusing refinements about “matri- 
monial domicile,” see Davis v. Davis, 305 U.S. 32, 
41 and the like. Divorce, like marriage, is of con- 
cern not merely to the immediate parties. It affects 
personal rights of the deepest significance. It also 
touches the basic interests of society. Since di- 
vorce, like marriage, creates a new status, every 
consideration of policy makes it desirable that the 


* 317 U.S. 287 (1942). 
* Id. at 297. 
* 325 U.S. 226 (1945). 
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effect should be the same wherever the question 
arises.” 


Thus, the North Carolina Supreme Court 
might rely upon these statements by the 
United States Supreme Court in support of a 
holding to the effect that domicile is a juris- 
dictional prerequisite. 

For additional authority, the North Caro- 
lina court might look to the Restatement of 
Conflict of Laws, section 111, which pro- 
vides: “A state cannot exercise through its 
courts jurisdiction to dissolve a marriage 
when neither spouse is domiciled within the 
state.” Goodrich, Conflict of Laws 396 (3d 
ed. 1949) makes similar statements. 

For still further support of the proposition 
that domicile is a jurisdictional prerequisite 
to divorce, the court could rely upon a spe- 
cific holding to that effect by the United 
States Court of Appeals in the case of Alton 
v. Alton.!® The Virgin Islands had a statute 
requiring six weeks residence for divorce 
purposes, and this statute had been con- 
strued to mean domicile rather than resi- 
dence, Then the Legislative Assembly of the 
Virgin Islands passed another statute saying 
that six weeks’ residence shall be prima 
facie evidence of domicile, and if the defend- 
ant is personally served in the district or if 
the defendant enters a general appearance, 
the court is to have jurisdiction without fur- 
ther evidence of domicile or place where the 
marriage was solemnized or where the cause 
of action arose. The Altons were residents 
of Connecticut. Mrs. Alton went to the Virgin 
Islands. After residing there six weeks and 
one day she filed suit for divorce on the 
grounds of “incompatibility of tempera- 
ment.” The husband waived service of 
process and entered a general appearance 
but did not contest the jurisdiction of the 
court. The commissioner to whom the case 
was referred recommended that the divorce 
be granted. The District Court judge asked 
for additional evidence of domicile, and when 
none was forthcoming he denied the divorce, 
whereupon the wife appealed. The Court of 


* Id. at 229-30. 
* 207 F. 2d 667 (3d Cir. 1953). 





Appeals, in a four-to-three decision, upheld 
the decision of the District Court judge. It 
first pointed out that the grant of power by 
Congress to the Legislative Assembly placed 
it on a par with the states as to all matters 
properly included in the grant; that marriage 
and divorce were included within the grant 
and therefore laws relating to these matters 
were subject to the same constitutional lim- 
itations as if passed by a state; and that 
the Court would therefore consider the legis- 
lation as if it had been passed by one of the 
states. The Court of Appeals then held the 
first part of the statute (re prima facie evi- 
dence of domicile) invalid “as either an un- 
reasonable interference by the legislative 
branch of the insular government with the 
exercise of the judicial power by the judicial 
branch or as an attempt by the legislature to 
convert the suit for divorce into what is in 
fact a transitory action masquerading under 
a fiction of domiciliary jurisdiction.”?° The 
Primary basis for these conclusions was 
the feeling of the court that the fact pre- 
sumed had no reasonable relation to the fact 
which created the presumption. As to the 
second part of the statute which dispensed 
with evidence of domicile when both parties 
were before the court, the Court of Appeals 
asked the question, “Can divorce be turned 
into a simple, transitory action at the will 
of the legislature?”?! and answered this 
question in the negative. After quoting from 
the Williams case to the effect that domicile 
is a jurisdictional prerequisite, the court 
concluded: 


Our conclusion is that the second part of the 
statute conflicts with the due process clause of the 
Fifth Amendment and the Organic Act. Domestic 
relations are a matter of concern to the state 
where a person is domiciled. An attempt by an- 
other jurisdiction to affect the relation of a for- 
eign domiciliary is unconstitutional even though 
both parties are in court and neither one raises 
the question. The question may well be asked as to 
what the lack of due process is. The defendant is 
not complaining. Nevertheless, if the jurisdiction 
for divorce continues to be based on domicile, as 
we think it does, we believe it to be lack of due 


» Id. at 673. 
* Ibid. 
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process for one state to take to itself the readjust- 
ment of domestic relations between those domi- 
ciled elsewhere. The Supreme Court has in a num- 
ber of cases used the due process clause to correct 
states which have passed beyond what that court 
has considered proper choice-of-law rules.” 


For authority from another state court, 
the North Carolina court might look to the 
Alabama case of Jennings v. Jennings.”> The 
husband and wife in this case were domiciled 
in South Carolina. The wife brought an ac- 
tion in Alabama for divorce on the grounds 
that the husband was a habitual drunkard. 
The husband filed an answer and submitted 
himself to the jurisdiction of the court. The 
court dismissed the complaint and the wife 
appealed. The Alabama Supreme Court af- 
firmed stating: 


Jurisdiction, which is the judicial power to 
grant a divorce, is founded on domicile under our 
system of law .... This is true because domicile 
in the state gives the court jurisdiction of the 
marital status or the res which the court must 
have before it in order to act. Nelson on Divorce 
and Annulment, Vol. 2, p. 632; Schouler Divorce 
Manual p. 21; Kennan on Residence and Domicile 
p. 450; Keezer on Marriage and Divorce p. 73 et 
seq.; 27 C. J. S. Divorce, § 71, p. 633." 


Aside from the legal authorities support- 
ing the proposition that domicile is a jurisdic- 
tional prerequisite to the granting of divorce, 
the court may be able to master some prac- 
tical arguments in favor of such a holding. 
They might consider which has the greater 
interest in the marital status of these parties, 
North Carolina, in which one of the parties 
has resided for military purposes for six 
months, or the state in which the parties are 
actually domiciled. They might very well con- 
clude that only the state in which the parties 
are actually domiciled has a sufficient in- 
terest. Also, if the North Carolina General 
Assembly may deviate from the traditional 
view that domicile is necessary for divorce 
jurisdiction, could it not also authorize its 
courts to administer the estate of a decedent 
who had neither a domicile nor property in 
North Carolina? Could it not also authorize 
citizens of other states to vote in North Caro- 


* Id. at 677. 
* 251 Ala. 73, 36 So. 2d 236 (1948). 
* Id. at 74, 36 So. 2d at 237. 
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lina elections? It could be argued that if the 
traditional view that domicile is necessary 
for divorce purposes can be ignored by sta- 
tute, these other areas where domicile is 
considered a jurisdictional prerequisite may 
also be ignored by statute. 


On the other hand, legal precedent is not 
lacking for support of the proposition that 
domicile is not a jurisdictional prerequisite 
for divorce. A 1958 New Mexico case?* sup- 
ports this position. New Mexico had a statute 
which provided that persons serving in any 
military branch of the United States govern- 
ment and who had been continuously sta- 
tioned on a military installation in the State 
of New Mexico for a period of one year were, 
for divorce purposes, deemed residents in 
good faith in the state and county where such 
military installation was located. The parties 
in this case were domiciled in Arkansas, but 
the wife obtained a New Mexico divorce from 
her serviceman husband with jurisdiction 
being based upon the above stated statute. 
The husband appealed. The Supreme Court 
of New Mexico held the divorce to be valid, 
stating that the United States Supreme 
Court had not said that domicile was the only 
relationship between the state and its liti- 
gants which would authorize the granting of 
a divorce, but that domicile was only one 
basis for such jurisdiction. They held that 
“it is within the power of the legislature to 
establish reasonable bases of jurisdiction 
other than domicile’”.2* It was the feeling 
of this court that the “concept of domicile 
is not entitled to constitutional sanctity,” 
and that “abandonment of the subjective 
intent element inherent in the doctrine of 
domicile does not violate any fundamental 
right embodied in the due process clauses.”?* 
The court went on to point out that New 
Mexico has a much more intimate connection 
with service families who have resided there 
for one year than the “six weeks divorce” 


5 Wallace v. Wallace, 63 N.M. 414, 320 P.2d 1020 
(1958). 

* Id. at 416, 320 P.2d at 1022. 

* Tbid. 
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states ever achieve with most of their alleged 
domiciliaries. 

A 1936 Kansas case *° takes the same 
position concerning: a military divorce juris- 
diction statute as does the New Mexico case. 
In upholding the military divorce statute, the 
Kansas Supreme Court stated that the legis- 
lature has full and absolute power to regulate 
the dissolution of the marriage status by 
appropriate legislation not in contravention 
of public policy. 

A 1954 New York case, David-Zieseniss v. 
Zieseniss,”® although not dealing with a mil- 
itary divorce statute, does take the position 
that some relationship other than domicile 
between the state and its litigants will suffice 
for divorce purposes. A New York statute, 
dating back to 1862, authorized parties to 
obtain a divorce in New York if they were 
married in New York. In the David-Zieseniss 
case the wife (who was not domiciled in 
New York) sued for divorce on grounds of 
adultery. The husband was in France and 
was served by publication. The complaint 
indicated that the parties had been married 
in New York. The defendant’s property in 
New York was sequestered and a receiver 
was appointed. The husband moved to dis- 
miss on the grounds that the court had no 
jurisdiction as neither party was domiciled 
in New York. The New York court first dis- 
tinguished the Alton and Jennings cases 
(discussed above) by saying that they mere- 
ly meant that consent to jurisdiction over 
the person did not give jurisdiction over the 
subject matter, and that in those cases the 
only basis for jurisdiction was presence be- 
fore the court; whereas, the New York 
statute providing for divorce jurisdiction 
when the parties were married in New York 
did set out a reasonable basis between the 
state and its litigants. In fact, the New 
York court seemed to feel that this was not 
something less than domicile, but an even 
better basis for divorce jurisdiction, and rec- 
ommended it to all states as a method of 
eliminating migratory divorces. The New 


* Craig v. Craig, 143 Kan. 624, 56 P.2d 464 (1936). 
* 129 N.Y.S. 2d 649 (Sup. Ct. 1954) 
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York court went on to state that inasmuch 
as the law of the place where a marriage 
takes place determines the validity of the 
marriage, it could “not see why the place is 
not, also, at least an appropriate place for 
determining whether or not and for what 
causes that marriage may be dissolved.” And 
“the fact that they were married in a par- 
ticular place seems . . . to supply a nexus 
between those persons and that place which 
is at least as intimate and permanent as the 
domicile of either one of them in any other 
State would supply between them and that 
place.”’%° 

An Arkansas case*! takes the position that 
an Arkansas statute*’ stating that residence 
alone (without a showing of domicile) for a 
period of three months is sufficient for pur- 
poses of divorce jurisdiction is a valid enact- 
ment. In this case the husband, who was 
residing in Arkansas temporarily as an em- 
ployee of the North American Aviation Com- 
pany, filed suit for divorce. The trial court 
held that the divorce could not be granted 
as the husband was not domiciled in Ar- 
kansas. The husband appealed to the Arkan- 
sas Supreme Court. The Supreme Court, in 
a split decision, reversed, holding that there 
was no violation of any constitutional pro- 
vision to grant a divorce on the basis of 
residence and not domicile. 

The North Carolina court could also look 
to the language of the dissenting opinions 
in the Wiiliams and Alton cases discussed 
above for support for the proposition that 
domicile is not a jurisdictional prerequisite 
to divorce jurisdiction. Mr. Justice Rut- 
ledge’s dissent in the second Williams case 
stated: 

I think a major operation is . . . [necessary]. 
The constitution does not mention domicile. No- 
where does it posit the powers of the states or the 
nation upon that amorphous, highly variable com- 


mon-law conception. Judges have imported it. 
The importation, it should be clear by now, has 
* 129 N.Y.S. 2d at 655-56. 

* Wheat v. Wheat, 318 S.W. 2d 793 (Ark. 1958) 

© Ark. Stats. § 34-1208.1. 
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failed in creating a workable constitutional cri- 
terion for this delicate region.” 
The dissent in the Alton case also takes the 
position, with considerable documentation, 
that domicile is judge-made law and not 
entitled to the sanctity of constitutional pro- 
tection. 


Among the practical arguments against 
the rule which would require domicile of one 
party before a state could grant a divorce 
is the fact that domicile is subjective and 
often difficult to prove. Also, with our society 
so mobile, often a state other than the state 
of domicile actually has a greater interest 
in the litigants than does the state of dom- 
icile. Many writers have taken the position 
that the mandatory requirement of domicile 
is undesirable.** 


If the North Carolina Supreme Court 
should follow the lead of the New Mexico, 
Kansas, New York and Arkansas courts and 
hold that the legislature may legally estab- 
lish reasonable bases of jurisdiction for di- 
vorce purposes other than domicile, they 
might still have to face the question of 
whether or not the basis established by this 
chapter is reasonable. In the New Mexico*® 
and Kansas* cases, residence on the military 
installation for one year was required. In 
New York,*? marriage within that state was 
required. If the North Carolina General 
Assembly may say that six months’ resi- 
dence on a military installation is reasonable, 
how about three months, two months, or two 
weeks? Also, if it is reasonable as to service- 
men, how about a contractor who comes 
from another state to North Carolina for 
six months to work on a project, or a tourist 
who spends six months enjoying the moun- 


325 U.S. at 255. 

“ E.g., Lorenzen, Extraterritorial Divorce—Wil- 
liams v. North Carolina II, 54 YALE LJ. 799 
(1945); Griswold, Divorce Jurisdiction and Recog- 
nition of Divorce Decrees—A Comparative Study, 65 
HARV. L. REV. 193 (1951); COOK, THE LOGI- 
CAL AND LEGAL BASES OF THE CONFLICT 
OF LAWS 463 (1942). 

* Note 16 supra and accompanying text. 

* Note 19 supra and accompanying text. 

* Note 20 supra and accompanying text. 
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tains or seashore, or one visiting relatives 
in North Carolina for that period of time: 
Is the intimacy of the relationship between 
North Carolina and the serviceman invol- 
untarily stationed here any greater than it 
would be in the case of the contractor, tour- 
ist, or other visitor.** 

If the North Carolina Courts should hold 
that domicile is not a jurisdictional prere- 
quisite and that this chapter does establish 
a reasonable basis for divorce jurisdiction 
(thereby affirming the decision of the Su- 
perior Court in the hypothetical case posed 
above), would the divorce decree granted 
be entitled to full faith and credit in all 
other courts of the United States? 

The United States Supreme Court has 
held*® that where both parties are before 
the court, and thereby have an opportunity 
to contest jurisdiction, the parties may not 
thereafter contest the decree in another 


* If the North Carolina court held that the Gen- 
eral Assembly could establish reasonable bases other 
than domicile, and then went the further step sug- 
gested by the Kansas court by holding that the 
power of the Legislature is absolute, this would in- 
dicate that it was up to the legislature and not the 
court to determine what is reasonable. If this turns 
out to be the proper law re divorce jurisdiction, the 
completion for the divorce dollar may cause some 
legislatures to pass laws whereby almost anyone 
applying to the courts of that state may obtain a di- 
vorce if they have the grounds, which are also estab- 
lished by that same legislature. 

® Coe v. Coe; 334 U.S. 378 (1948); Sherrer v. 
Sherrer, 334 U.S. 343. For a detailed discussion of 
these cases see Baer, The Aftermath of Williams 
v. North Carolina, 28 N.C.L. REV. 265, 273 (1950). 

® Cook v. Cook, 342 U.S. 126 (1951) (holding that 
the second husband of a wife who obtained a divorce 
in Florida could not attack the Florida decree in 
another state unless it was found that the first hus- 
band was neither served in Florida nor entered an 
appearance in the Florida divorce litigation) ; John- 
son v. Muelberger, 340 U.S. 581 (1951) (holding that 
when both spouses appeared in the divorce proceed- 
ing, and such divorce is not subject to collateral at- 
tack by a child in the state where it is granted, the 
divorce may not be attacked by the child in any 
other state even though the property interests of the 
child depend upon the validity of the divorce). 

For a detailed discussion of these cases see Baer, 
The Laws of Divorce Fifteen Years After Williams 
v. North Carolina, 36 N.C.L. REV. 265, 286 (1958). 
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state. There are also decisions of the United 
States Supreme Court* intimating that per- 
sons other than the parties may not there- 
after contest the decree in another state. 
However, in those cases the court granting 
the decree made a finding of domicile. Would 
those decisions be followed if the court grant- 
ing the decree found, as a basis for juris- 
diction, something less than domicile—name- 
ly, that one of the parties was in the state 
for six months pursuant to military orders? 
The Arkansas court *! concedes that a divorce 
under its statute, based on residence alone, 
will not be entitled to full faith and credit 
even though both parties are before the 
court. 


Validity When Defendant 
Is Not Before Court 

The discussion above has dealt with the 
application of this chapter under the most 
favorable circumstances, i.e., where both 
parties are before the court. In that case 
the court does have in personam jurisdiction, 
but it is questionable as to whether or not 
it has in rem jurisdiction. Now, let us sup- 
pose that the non-resident serviceman (who 
has been stationed or based on a military 
installation in North Carolina for six 
months) brings an action for divorce and 
the non-resident wife is personally served 
outside the state pursuant to the provisions 
of G.S. 1-104.42 The wife does not waive 
service and makes no appearance. The Su- 
perior Court refuses to grant the divorce on 
the grounds that it does not have jurisdiction 


“ Note 22 supra and accompanying text. 

“Subsection (a) of G.S. 1-104 provides: “In all 
actions and special proceedings in which a verified 
pleading or an affidavit for service of process out- 
side the State has been filed pursuant to G.S. 1-98.4, 
and an order for such service has been issued pur- 
suant to G.S. 1-99, it shall be sufficient for service of 
process outside the State to mail the original and a 
copy of the process, together with a copy of such 
pleading or affidavit, to the sheriff or other process 
officer of the county or corresponding governmental 
subdivision of the state where the party to be served 
is located, who shall serve same according to its 
tenor. Such process shall be directed to the sheriff 
of the county in which it is issued, and no seal 
thereon shall be required.” 
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in such cases, The husband appeals. Will our 
Supreme Court affirm or reverse? 


The authority in support of the propo- 
sition that this chapter provides a sufficient 
basis for jurisdiction is much weaker in this 
situation than in the case where both parties 
are before the court. There is still a question 
as to whether or not the court has in rem 
jurisdiction, and the court clearly does not 
have in personam jurisdiction. The same 
authorities proffered for the proposition that 
the statute is invalid in that it grants the 
courts jurisdiction to try divorce actions be- 
tween parties neither of whom is domiciled 
in the state could still be advanced. In ad- 
dition, three of the cases supporting the 
proposition that something less than domicile 
is sufficient for divorce jurisdiction would be 
of little value when both parties are not 
before the court. 


The New Mexico,*? Kansas** and Arkan- 
sas* cases holding that something other than 
domicile will serve as a proper jurisdictional 
basis were cases in which both parties to the 
divorce action were actually before the court. 
In addition, there is language in the New 
Mexico case intimating that the New Mexico 
court would not have held as it did if both 
parties had not been before the court.*® 


The New York case‘? does hold that some- 
thing other than domicile is sufficient where 
the action is ex parte. The authority of that 
case in support of the supposed question 


* Note 16 supra and accompanying text. 
“Note 19 supra and accompanying text. 
* Note 22 supra and accompanying text. 


“The court began its opinion with: “We wish to 
emphasize at the outset that appellant appeard per- 
sonally and testified at length in the hearing on the 
order to show cause. Throughout the entire proceed- 
ings appellant was represented by counsel and sub- 
mitted both findings of fact and conclusions of law. 
His right to introduce evidence and otherwise con- 
duct his defense was fully protected. He was afforded 
his day in court with respect to every issue involved 
in this litigation. There is no question but that the 
court had in personam jurisdiction over both part- 
ies.” 63 N.M. at 414, 320 P.2d at 1020. 


* Note 20 supra and accompanying text. 


16 


before the North Carolina Supreme Court 
is, however, considerably weakened by the 
fact that the New York court reached this 
conclusion because of its feeling that its ju- 
risdictional basis was not something inferior 
to a requirement of domicile, but was equal 
to or superior to a requirement of domicile. 
The jurisdictional basis in that case was 
marriage within the state. It seems very 
doubtful that the North Carolina court could 
say that six months’ residence on a military 
installation in North Carolina was equal to 
or superior to a requirement of domicile. 


It is, therefore, the opinion of the writer 
that the North Carolina Supreme Court is 
much less likely to uphold the validity of this 
chapter as a basis for divorce jurisdiction 
when only one party is before the court. 


Conclusion 


Assuming the North Carolina court does 
hold that this chapter is a valid basis for 
divorce jurisdiction in either of the situa- 
tions supposed above, there remain several 
interesting legal questions. For example, 
what effect would that decree have on the 
right of the wife to continue to receive 
support under an existing decree granted by 
the state of her domicile,*® or thereafter to 
obtain a support decree in the state of mat- 


“In Estin v. Estin, 334 U.S. 541 (1948), and 
Kreiger v. Kreiger, 334 U.S. 555 (1948), the United 
States Supreme Court held that a husband’s ex 
parte divorce obtained in a state in which he had 
established a new domicile would not bar the en- 
forcement in the state of marital domicile of a sup- 
port decree obtained by the wife in the latter state 
prior to the institution of the divorce proceeding. 
If a decree based upon actual domicile will not bar 
the enforcement in the state of marital domicile of 
such a support decree, surely a divorce based on 
something less than actual domicile would not be 
a bar. 


For a detailed discussion of the Estin and Kreiger 
cases, see Baer, supra note 28, at 282. 
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rimonial domicile or in some other state?‘ 
If either party to the divorce action re- 
marries and cohabits in the state of matri- 
monial domicile, would that party be subject 
to criminal prosecution for bigamy or crim- 


“In Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957), 
the United States Supreme Court held that the hus- 
band’s divorce decree obtained in an ex parte action 
in his state of domicile would not prevent the wife’s 
state of domicile from awarding support to her not- 
withstanding the fact that the divorce decree ex- 
pressly terminated the husband’s obligation to sup- 
port. If a decree obtained in a state in which the 
husband was actually domiciled will not prevent the 
wife from obtaining a support decree in her state of 
domicile, it seems most unlikely that a decree based 
on something less than domicile would bar the wife 
from obtaining such an order. 

See also Armstrong v. Armstrong 350 U.S. 568 
(1956). For a detailed discussion of the Vanderbilt 
and Armstrong cases, see Baer, supra note 29, at 
270. 

In the second Williams case the United States 
Supreme Court upheld the conviction of Williams 
for criminal cohabitation when Williams had ob- 
tained an ex parte divorce in Nevada, remarried, 
and cohabited in North Carolina. The court held that 
North Carolina could reexamine the question of jur- 
isdiction in the Nevada court and if North Carolina 
found, contrary to Nevada, that Williams was not 
domiciled there, North Carolina did not have to give 
full faith and credit to the decree. Would the re- 
sult be the same where the serviceman actually com- 
plies with the state’s jurisdictional requirements, but 
those requirements fall short of requiring domicile? 

For a detailed discussion of the Williams case see 
Baer, So Your Client Wants a Divorce, 24 N.C.L. 
REV. 1 (1945). 
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inal cohabitation?®® Upon the death of one 
of the parties, who will the state of matri- 
monial domicile hold to be entitled to the 
property of the deceased that is located in 
that state?! 

There are undoubtedly other legal ques- 
tions that might be posed when a divorce is 
obtained with something other than domicile 
as the basis for jurisdiction. It is the opinion 
of the writer that a Judge Advocate advising 
a serviceman who is seeking a divorce with 
something other than domicile as the basis 
for jurisdiction should advise such service- 
man of the possible legal pitfalls that may 
beset him. 


5\ In Rice v. Rice, 336 U.S. 674 (1949), the United 
States Supreme Court held that where the husband 
obtained an ex parte divorce in Nevada, remarried, 
and died, the Connecticut court could refuse to give 
full faith and credit to the Nevada decree upon a 
finding that the husband was not domiciled in Ne- 
vada, and could thereby hold the first wife entitled 
to the widow’s share of the deceased’s property. 
Would the result be the same where the serviceman 
actually complies with the state’s jurisdictional re- 
quirements but those requirements fall short of 
requiring domicile? 

For a detailed discussion of this case see Baer, 
supra note 28, at 286. 





THE INDUSTRIAL REVOLUTION IN LAW 


Lee Loevinger 


There is no man living in a modern civi- 
lized country whose life has not been deeply 
affected by the scientific and industrial revo- 
lution of the last two centuries. We eat 
pasteurized milk and frozen meats and vege- 
tables, dress in clothes made of synthetic 
materials, listen to radio, watch television, 
converse on the telephone, travel by auto- 
mobile and airplane, sleep on foam rubber 
mattresses beneath electric blankets, and 
generally are so surrounded by the new prod- 
ucts of science and industry that last year’s 
miracles are today’s banalities. The great 
majority of our population works at jobs 
that were created by scientific and industrial 
changes during the last century, whether the 
individual function is in production, distribu- 
tion or administration. Now these jobs are 
being altered or abolished by automation, and 
a new category of technical occupations is 
arising to provide service for the automa- 
tons. 

The professions, too, have generally 
changed in many significant aspects in re- 
sponse to the same influences. Today there 
are fundamental differences from twenty- 
five years ago in the practice of accounting, 
agriculture, architecture, engineering, jour- 
nalism, and, perhaps above all, medicine and 
the health fields. There is one eminent and 
lonely exception—law. For all the multipli- 
cation of precedents, statutes and regula- 
tions, there has been no significant adapta- 
tion of legal techniques or practices to any 
of the new developments in science, tech- 
nology or industry. Lawyers today are doing 
the same things in the same way that lawyers 
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did a quarter, half and full century ago. Now 
we face the question whether this condition 
will continue. 

What will the practice of law be like a 
quarter of a century from now? 


So far as present knowledge supports a 
prediction, it will continue to be the same 
in many important respects as it is today. 
But it is even more certain that in many 
other significant aspects it will be quite 
different. Of course, the lawyer and his prac- 
tice will be affected, both directly and in- 
directly by the innumerable changes that will 
occur in the community pattern of living 
as the result of scientific and technological 
developments. For example, it seems prob- 
able that typewritten letters may be trans- 
mitted across the country by electronic 
facsimile reproduction at least as rapidly 
as telegrams are today. 


Of much greater significance to the legal 
profession is likely to be the revolution in 
the methods of storing and retrieving infor- 
mation, and the consequent changes in legal 
research and the daily work routine of the 
lawyer and judge. Based upon presently 
known techniques and devices now being 
utilized in other fields, the following sketch 
of legal research and practice in 1985 can 
be projected as a conservative prediction. 

The lawyer’s task of research in 1985, 
as in 1960, will start with his own analysis 
of the problems into legal issues and cate- 
gories. With some ideas of the categories 
in which answers to his questions may be 
found, the lawyer will turn to a one volume 
outline of key numbers that will, or should, 
be on every lawyer’s desk constantly. This 
volume will be large but not too unwieldy, 
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approximately a single volume of the present 
American Digest or ALR series in size. This 
volume will have an outline, similar no 
doubt to the outline now contained in the 
American Digest system or Corpus Juris 
Secondum, but somewhat more comprehen- 
sive. However, the outline will contain only 
topical headings and a system of code num- 
bers. There will be no entries under any of 
the topical headings, and thus the outline 
itself will not become outdated rapidly as the 
present digest volumes do. 


The lawyer confronted with a legal prob- 
lem will consult his-digest volume for all the 
topical headings that he thinks are or might 
be relevant or helpful to his search for legal 
precedents or rules. From each digest head- 
ing he will secure a code key number which 
he will write down on a legal data requisition 
card, printed in an appropriate form for this 
purpose. 

After all the digest topic headings have 
been transferred to the data requisition card, 
the lawyer will consult a table printed on 
the inside front cover of the digest volume 
for the appropriate code symbol to indicate 
the kind of legal data he wants. By these 
symbols the lawyer will indicate whether he 
wants data under the digest headings re- 
lating to his subject matter for his own state 
jurisdiction alone, other specified state juris- 
dictions, or all of them, or for the federal 
jurisdiction, and also whether he wants court 
decisions, statutes, administrative regula- 
tions, administrative precedents, or any com- 
bination of some or all of these. 

How long it will take to fill out such a 
card will depend upon the complexity of the 
problem and the number of subject headings 
involved, the facility of the individual, and 
the familiarity of the individual lawyer with 
the particular subject matter. In many casés 
no more than a few minutes may well suf- 
fice. In others, it may take somewhat longer, 
but hardly ever more than an hour at most 
in even the most complex and difficult matter. 

When the data requisition card has been 
completed the lawyer will give it to a mes- 
senger or an assistant, if he is in a hurry, or 
mail it to the local law library if he has 
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plenty of time or resides out of town. The 
law library will consist primarily of several 
banks of electronic data handling machines. 
The librarian will take the data requisition 
card and transfer the code symbols to a 
punch card on a small typewriter-like ma- 
chine at her desk. (Larger law offices may 
have such a machine in the office and prepare 
their own punch cards to save time.) The 
punch card will then be inserted into the 
control slot of the electronic “Law Digest 
Machine”, a switch will be flipped, and there 
will be a slight hum as a number of printed 
sheets slide into a receptacle on the front of 
the machine. Each sheet will contain a pho- 
tographic reproduction of the digest of each 
case, statute, regulation, administrative pre- 
cedent or other relevant data indicated as 
desired on the data requisition card which 
has heen classified to any of the subject 
headings listed on the card. It should take 
less than two minutes to make the punch 
card, insert it in the machine and secure 
copies of digests of all relevant items. 
The machine itself will be merely an 
electronic digital computer, much similar to 
numerous such machines in general use in 
many industrial and scientific applications. 
It will have a control panel looking some- 
thing like the console of an organ. Behind 
this will be a cabinet perhaps ten feet wide 
and ten feet high. The front several feet of 
the cabinet will contain an immensely intri- 
cate maze and mass of switches, relays, tran- 
sistors, diodes, and printed and solid state 
electrical circuits. This is the “analyzing” 
or “thinking” part of the machine. It will 
have no moving parts as all “action” will be 
electrical. This part of the machine will 
“read” message on the punch card and ac- 
tuate circuits corresponding to each subject 
heading and category of data sought. 
Behind the control pane] and the electronic 
“brain” of the machine, there will be a bank 
of reels, mounted side by side and one above 
the other, and controlled by tiny electrical 
motors. Each reel will be about half an inch 
wide and about two inches in diameter. It 
will contain many feet of an extremely thin 
plastic tape which has a special coating on 


19 





it to provide a thermoplastic record. Data 
is imprinted on the tape by writing with an 
electrobeam that sweeps back and forth 
across the tape when recording is done,, 
leaving a groove similar to, but much 
finer than, the groove on a long-playing 
phonograph record. By electrical means, this 
groove is melted and then frozen into the 
tape, making a lasting record. Each tape is 
capable of recording and storing the equiva- 
lent of several hundred volumes of ordinary 
printing. In a bank no more than half a 
foot in thickness and ten feet square there 
are about six thousand of these reels. Each 
six inch thick bank is the equivalent of a 
library of over a million volumes in stored 
information! 

As the electrical circuits actuate the reels 
and their controlling mechanism, certain 
reels containing the desired data turn to pass 
particular portions of their tapes over a 
“scanner.” The scanner “reads” the messages 
printed on the exposed parts of the tapes and 
transmits these to an image-reproducer 
which is much like an ordinary television 
tube. The fourth major component of the 
Law Digest Machine is the reproduction seg- 
ment. Here the image-reproducer lights up 
brightly for a fraction of a second with a 
reproduction of the printed message recorded 
on the exposed portion of the tape. As this 
occurs, a photographic sheet, is exposed and 
developed, and then dropped into the “out 
basket” on the control panel. It will be print- 
ed in a normal type face and be at least as 
legible as a good photostatic reproduction in 
1960. 

Thus in the time it takes the messenger 
to get a drink of water from the old-fash- 
ioned cooler in the corner of the room, the 
machine will have prepared printed copies 
of all digest paragraphs that have been sub- 
sumed under any of the headings and cate- 
gories in which the lawyer indicated an in- 
terest. These will be returned to the lawyer 
who can then read them at his convenience. 

Each digest will itself bear a code desig- 
nation. The lawyer will note on another data 
requisition card the numbers of each digest 
referring to material he wants in full text. 
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The messenger will take the second card 
back to the law library, and in a similar 
brief period from essentially the same kind 
of machines, will obtain the complete text of 
each desired case, statute, regulation or 
other reference. The lawyer who desires to 
do so can, of course, take his own requisition 
cards to the law library; examine the digests 
immediately; secure the texts of such ref- 
erences as he desires at the time; and then 
return to his office for further study and 
analysis of the authorities thus secured. 


This system offers many obvious advan- 
tages over the cumbersome and inadequate 
system of legal research employed in 1960. 
Perhaps the most important advantage is 
that it offers the lawyer—for the first time 
in modern history—the opportunity to do a 
complete job of legal research on any given 
problem within whatever limits may be 
specified as relevant. The vast capacity of 
the electronic machines for storing and re- 
trieving data will permit classification, stor- 
age and retrieval in a systematic manner not 
only of appellate precedents, but also of 
statutes, administrative regulations and ad- 
ministrative and executive rulings. Until 
electronic retrieval of data is a reality, ig- 
norance of at least administrative law will 
inevitably continue to be more the rule than 
the exception. 

Another advantage of electronic research 
will be the assurance that the results are up- 
to-date. There is no field of law in which 
the 1960 system of reports, digests, supple- 
ments and loose-leaf reporters gives real 
assurance that all of the recent cases, statutes 
and regulations will be noted, even with 
extensive and arduous cross-checking. How- 
ever, once a reference is reported and re- 
corded in the Law Digest Machine, it will 
automatically come out in response to an 
input of the appropriate digest or code num- 
ber. The most recent digests will be as 
quickly and easily accessible as the most 
ancient. 

Aside from the assurance it gives to law- 
yers of completeness and efficiency, the great- 
est advantage of the electronic retrieval sys- 
tem of legal research will be its ability to save 
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a lawyer’s time. Instead of looking through 
numerous volumes and supplements in order 
to secure authorities on a point, the search 
will be confined to a single, familiar outline 
digest that gives the code numbers needed 
to actuate the machines. From this point 
on, references are secured merely by push- 
ing figurative electronic buttons for the di- 
gest numbers. Eventually, of course, the ref- 
erences must be read and analyzed; but the 
time spent in merely finding potentially rele- 
vant authorities will be reduced from hours 
to minutes. 


The one advantage that the electronic 
retrieval system will not have is economy. 
The completeness, efficiency, speed, conven- 
ience and availability of the system will have 
to be paid for. Undoubtedly payment will be 
made by those who use the system. The most 
obvious method of charging and collecting 
payment is by exacting a small fee for every 
page of data that is delivered on any lawyer’s 
request. The charge could be as little as a 
fraction of a cent, or, perhaps, as high as ten 
cents a page. It might well vary with the type 
of material sought, being different for digest 
pages, statutes and decisions. Presumably 
some arrangement for monthly deposit or 
charge accounts would be worked out, so 
that most lawyers would not have to keep 
a handful of petty cash around for every trip 
to the law library. It is impossible to estimate 
whether the aggregate cost of electronic legal 
research will be more or less than the cost of 
maintaining a reasonably useful office law 
library in 1960. However, it does seem clear 
that taking time and efficiency into account, 
the more modern system will be far more 
profitable for the lawyer and his clients— 
than the cumbersome and inefficient hunt 
and check system presently in use. 

One aspect of legal practice that will not 
be changed merely by instituting a system 
for electronic retrieval. of legal data is the 
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thinking of lawyers. The revolution that we 
have been contemplating is an industrial 
revolution—a change in techniques and pat- 
terns of work resulting from advances in 
thinking in other fields. This is not a scien- 
fic revolution—a change in the basic thought 
patterns in our own field. On the contrary, 
any system of electronic retrieval of data 
will necessarily be based upon a classifica- 
tion of data made before the system itself is 
put into operation. Thus it will have some 
tendency to carry forward whatever cate- 
gories and cliches inhere in the thinking of 
lawyers when the system is established. This 
does not mean that the law will become fixed 
and immutable—any more than the system 
of digests and reports has made the law 
fixed and immutable. Indeed, it may well be 
that electrically recorded data can be more 
easily reclassified than that which is pre- 
served in the conventional printed page. But 
there is nothing inherent in the electronic 
retrieval of data itself which will alter any 
legal concepts or procedures or make the 
legal system any more flexible or responsive 
in substantive principles to contemporary 
conditions. 

On the other hand, there are developments 
in modern logic and experimental science 
which at least suggest the desirability of 
new thinking in many areas of the law. We 
can only hope that as lawyers and judges 
are freed from some of the demands of 
routine and drudgery in the performance of 
their functions, they may have greater op- 
portunity and impulse to devote themselves 
to the effort of intellectual creation neces- 
sary to keep the substance of the law as 
modern as its techniques promise to become. 


The foregoing article is printed with the permis- 
sion of MULL (Modern Uses of Logic and Law, 
quarterly News Letter of the Electronic Data Re- 
trieval Committee of the American Bar Association, 
401A Yale Station, New Haven, Connecticut). 





LITIGATION PROBLEMS IN 
AIRCRAFT ACCIDENT REPORTS 


Lt Colonel Robert A. Prince 
Headquarters USAF 


Two excellent articles pertaining in part 
to this subject were recently published in 
the JAG Bulletin. These are an article by 
Captain James P. Lundy, USAFR, entitled 
“Executive Privilege in the Air Force” 
which appeared in the November 1959 issue, 
and an article by Colonel Adrian W. Tolen, 
entitled “Collateral Investigations” which 
appeared in the May 1960 issue. These ar- 
ticles should be read in connection with the 
material hereinafter set forth for a better 
understanding of the entire problem. 


As is now generally known, plaintiffs may 
sue the Government under the Federal Tort 
Claims Act, Title 28 U.S.C. 2671-80, 1346b. 
At the present time more lawsuits are pend- 
ing against the Government as the result of 
Air Force activities than at any other time 
in history. It is of interest to note that in 
volume of suits the Air Force ranks third 
among all Government agencies, and in 
amount claimed the Air Force ranks first. 
The primary reason for this, of course, is the 
occurrence of a number of unusual aerial 
disasters in which the Air Force was in- 
volved in the first half of 1958. The major 
tragedies were the Norwalk, California, mid- 
air collision between an Air Force C-118 
and a Navy Patrol bomber; the mid-air col- 
lision near Las Vegas, Nevada, between an 
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Air Force F-100F and a United Airlines 
DC-7; the mid-air collision near Brunswick, 
Maryland, between a Maryland Air National 
Guard T-33 and a Capital Airlines Vis- 
count; and the crash shortly after take-off 
of a KC-135 near Westover Air Force Base, 
Massachusetts. 

In recent years it has become almost uni- 
versal practice of plaintiffs’ attorneys in 
aircraft cases to make a motion, shortly after 
the filing of the complaint, for production of 
the report of aircraft accident investigation 
conducted pursuant to the provisions of 
AFR 62-14. These motions are made under 
the provisions of Rule 34, Federal Rules of 
Civil Procedure, which provides in pertinent 
part, “Upon motion of any party showing 
good cause therefor and upon notice to all 
other parties, and subject to the provisions 
of Rule 30(b), the court in which an action 
is pending may (1) order any party to pro- 
duce and permit the inspection and copying 
or photographing, by or on behalf of the 
moving party, of any designated documents, 
papers, books, accounts, letters, photographs, 
objects or tangible things, not privileged, 
which constitute or contain evidence relating 
to any of the matters within the scope of 
the examination permitted by Rule 
26(b) ...” (emphasis supplied) 

The report of aircraft accident investiga- 
tion conducted pursuant to the provisions 
of AFR 62-14 is deemed by the Air Force and 
the Secretary thereof to be a privileged 
document, and its release without the specific 
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permission of the Secretary of the Air 
Force is prohibited. It is the firm policy 
of the Air Force not to release the report 
of aircraft accident investigation outside 
the Air Force for any purpose, not even to 
the Department of Justice, which defends 
litigation arising out of these aircraft ac- 
cidents. 

When a motion for the production of the 
aircraft accident investigation report is 
made, what action is taken by the Depart- 
ment of Justice, whose attorneys are charged 
by law with the responsibility of represen- 
ting the United States, and by the Air Force, 
in an effort to protect the privileged status 
of the report of aircraft accident investiga- 
tion? In the typical case, an opposition to the 
motion for production is filed based upon 
plaintiffs’ failure to show good cause for 
production of the aircraft accident investi- 
gation report. This opposition is ordinarily 
supported by an affidavit of The Judge Ad- 
vocate General and an affidavit of The In- 
spector General. The affidavit of The In- 
spector General indicates the reasons a re- 
port of an aircraft accident investigation 
is a privileged document; it also sets forth 
the benefits to be derived from withholding 
its release. He also recites certain statistics 
which support his view in this connection. 
The affidavit of The Judge Advocate General 
points out that he is responsible for the fur- 
nishing of investigative material and for the 
appearance of witnesses from among the 
military and civilian personnel of the Air 
Force in all lawsuits brought against the 
Government under the Federal Tort Claims 
Act. In this affidavit he offers to furnish the 
names. and addresses of all the witnesses now 
in the employ or under the control of the 
Air Force whose testimony was considered 
by the Aircraft Accident Investigating 
Board. He further points out that the wit- 
nesses presently stationed within the con- 
tinental limits of the United States are 
available for interrogation by the plaintiff 
at or near their stations of assignment, and 
that witnesses who are in the employ or 
under the control of the Air Force presently 
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serving in overseas assignments will be re- 
turned to the United States at Government 
expense for interrogation by the plaintiff. 
Further, that the names and last known 
addresses of all the witnesses whose testi- 
mony was considered by the Board, not in 
the employ of or under the control of the Air 
Force, will be furnished to the plaintiff; that 
all these witnesses will be authorized to 
testify regarding all matters within their 
personal knowledge pertaining to the cause 
of the accident upon which the suit is based; 
and, finally, that the report of collateral in- 
vestigation conducted pursuant to the pro- 
visions of AFR 110-14 will be furnished to 
the plaintiff on demand. 


It should be emphasized that the report 
of aircraft accident investigation is used 
solely for flight safety purposes while the 
report of the collateral investigation may 
be used for legal, punitive, claims, or ad- 
ministrative purposes. In addition, witnesses 
appearing before the Aircraft Accident In- 
vestigating Board are not sworn and are 
affirmatively advised that the testimony they 
give may not be used as evidence to obtain 
disciplinary action; to determine the mis- 
conduct of line-of-duty status of any per- 
sonnel; to determine liability in claims 
against the Government; to determine pe- 
cuniary liability; nor as evidence before 
flying evaluation boards. These witnesses are 
encouraged to express opinions and to spec- 
ulate as to accident cause factors, and to 
make full and frank disclosure of all possible 
cause factors even to the extent of giving 
what otherwise would be self-incriminatory 
testimony. In contrast, witnesses appearing 
before the Collateral Board are placed under 
oath and are advised of their rights against 
self-incrimination. They are furnished no 
assurance with regard to the use of testi- 
mony given by them. 

Although the collateral investigation is 
now used for many purposes, it was orig- 
inally conceived in the early 1950s as a 
method of obviating the good cause require- 
ment of Rule 34 in order to protect the air- 
craft accident investigation report. Since this 


23 








investigative report is of such importance in 
protecting the flight safety investigation, the 
necessity for a thorough and complete col- 
lateral investigation is immediately obvious. 
It should be pointed out, however, that the 
findings, recommendations and conclusions 
of the Collateral Board are not furnished to 
the plaintiff. It is apparent that if the Gov- 
ernment and the Air Force are to be success- 
ful in opposing plaintiff’s motion to produce 
for lack of good cause, the collateral inves- 
tigation must be thorough and complete, and 
must contain substantially the same material 
which appears in the aircraft accident in- 
vestigation report except for opinions, com- 
ments, and other such evidence found in this 
report. 

Over the years this procedure has been 
quite effective in protecting the privileged 
status of the report of aircraft accident 
investigation. In some cases, however, the 
courts have ordered production of the report 
of aircraft accident investigation, notwith- 
standing the measures which have been pre- 
viously outlined. When such an order is en- 
tered after the good cause argument is lost, 
then one further alternative remains. This 
alternative is to file a claim of executive 
privilege, which must be considered per- 
sonally by the Secretary of the Air Force 
prior to his signing it. This measure involves 
a very serious exercise of the power of the 
Executive Branch, therefore certain proce- 
dures must be accomplished before assert- 
ing a claim of executive privilege. 

When the Judge Advocate General of the 
Air Force determines that a claim of execu- 
tive privilege is appropriate in a given case, 
the matter is then referred to the Depart- 
ment of Justice, where a Privilege Com- 
mittee, composed of attorneys of that de- 
partment familiar with these problems, con- 
siders the request and determines whether, 
in their opinion, a claim of executive privi- 
lege could be legally sustained. If it is the 
view of the Privilege Committee and of the 
other responsible authorities in the Depart- 
ment of Justice that the claim can be sus- 
tained, then action is initiated to prepare a 


24 





formal claim of executive privilege, and have 
it considered and signed by the Secretary. 
The article by Captain Lundy discusses the 
aspects of the legal assertion of a claim of 
executive privilege, in a most comprehensive 
manner. 


In attempting to protect. the privileged 
status of the aircraft accident investigation 
report, serious difficulty has been encoun- 
tered in some instances because the regula- 
tions and manuals governing the conduct of 
the accident investigation as well as the 
protection of the report of investigation 
itself have not been scrupulously followed. 
These failures have resulted, in a number of 
instances, in a determination that the privi- 
leged status of the document has been lost. 
This unhappy result has occurred in a num- 
ber of ways, some of which are as follows: 
persons who are not members of the Air 
Force have been allowed to be present as 
observers when witnesses were testifying 
before the aircraft accident board; the report 
of investigation has been made available to 
persons having no connection with the Air 
Force; investigations have been conducted 
by Air Force personnel and made available 
to Air National Guard personnel of the sev- 
eral states. Under circumstances such as 
these the courts take the position that the 
privileged status of the report is waived. 
At least one court has held that the privilege 
attached to a comparable report was waived 
when the report was made available to the 
Department of Justice attorney charged with 
defending the Government in litigation aris- 
ing out of the accident. (See Farmers Fund 
Indemnity Co. v. United States, et al, 103 F. 
Supp. 915). It is obvious, of course, that if 
the Air Force is not allowed to show this 
report of investigation to the attorneys who 
are charged by law with the responsibility 
of defending it, disclosure of the report to 
the employees of another sovereign or to an 
outsider amounts to a waiver of the privilege. 


Some problems in this connection have 
been generated by decisions of several courts 
of appeal in which it was held that the 
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United States was liable under the Federal 
Tort Claims Act for the torts of National 
Guard “caretakers” or “technicians” when 
such State employees were acting in their 
status as “caretakers” or “technicians.” (See 
U.S. v. Holly, 192 F. 2nd 221; U. S. v. Dun- 
can, 197 F. 2nd 233; Wendt and Rosellini v. 
U.S., 242 F. 2nd 854). 

In our firm opinion, however, enactment 
of Public Law 86-740 effective September 13, 
1960, which amends Title 32, U.S. Code 715, 
provides the exclusive remedy for the tor- 
tious acts of all National Guard personnel 
including the torts of National Guard “care- 
takers” or “technicians.” Public Law 86-740 
is implemented by Air Force Regulation 
112-14. It therefore follows that enactment 


of Public Law 86-740 will operate to reduce: 


the waiver of privilege probiem in connection 
with ANG aircraft accident investigations. 

What action may a Federal District Court 
take in the event the Secretary of the Air 
Force refuses to produce the report of air- 
craft accident investigation after the court 
has entered an order directing its produc- 
tion? Rule 37, Federal Rules of Civil Pro- 
cedure, specifically Rule 37(b) (2) (iii) pro- 
vides the answer to this question. It states: 
“If any party or an officer or managing agent 
of a party refuses to obey an order made 
under subdivision (a) of this rule requiring 
him to answer designated questions, or an 


JAG Bul, Jan 61 


order made under Rule 34 to produce any 
document or other thing for inspection, copy- 
ing or photographing, or to permit it to 
be done, or to permit entry on land or other 
property, . . . the court may make such 
orders in regard to such refusal as are just, 
and among others the following: (i) ... 
(ii) . .. (iii) An order striking out plead- 
ings or parts thereof, or staying further 
proceedings until the order is obeyed, or 
dismissing the action or proceeding or any 
part thereof, or rendering a judgment by 
default against the disobedient party; .. .” 

The courts to which this problem has been 
presented have demonstrated extreme reluc- 
tance, to date, in going so far as to overrule 
a claim of executive privilege. This is, of 
course, because of the serious constitutional 
question involved. 

This problem is not an easy one, nor 
can it be quickly resolved. However, all per- 
sonnel charged with any responsibility for 
the conduct, preparation or protection of the 
aircraft accident investigation or of the col- 
lateral investigation can be of great assist- 
ance to the Air Force and to the Department 
of Justice in following strictly the regula- 
tions governing these investigations. Only in 
this way can the Air Force continue to im- 
prove its safety record as it has in the past, 
and this improvement could be a life-or-death 
matter to you or to your associates. 


25 





THE LEGAL BASIS OF 
GERMAN CRIMINAL JURISDICTION 
OVER UNITED STATES FORCES CIVILIANS' 


William G. Daniels 


On 5 June 1960 the dependent wife of a 
chief warrant officer of the Air Force shot 
and critically wounded her husband during 
a domestic quarrel in their apartment in the 
housing area of an Air Force installation 
located in the German state Rhineland-Pal- 
atinate. The case attracted much local in- 
terest after the competent German prosecu- 
tor declared himself to be without authority 
to act, and a member of the state legislature 
requested an explanation from the Rhine- 
land-Palatinate Minister of Justice. The Min- 
ister’s reply indicated a “negative jurisdic- 
tional conflict” in which neither the Sending 
nor the Receiving State was able to assert 
jurisdiction.2 The supposed respective im- 
pediments to the assertion of jurisdiction 
were, on the one hand, the Supreme Court 


The author is a graduate of the University of 
Washington School of Law, and a member of the 
Washington, D. C. Bar. 


1“TJnited States Forces Civilians’ or simply 
“Civilians” for the purpose of this article means pri- 
marily citizen employees of the Forces and the wives 
and children of Forces personnel. United States 
citizens in Germany in a tourist or local resident 
status are excluded. This article applies in prin- 
ciple to all civilians who are defined in the (Bonn) 
Forces Convention (paragraph 7, Article 1) as 
“members of the Forces.” The definition, in addi- 
tion to citizen employees, embraces certain categories 
of non-citizen civilian employees and the spouses and 
children, as well as, under circumstances, other close 
relatives of the foregoing civilians and of United 
States military personnel. 


* Pfaelzische Volkszeitung, 2 August 1960 (Re- 
gional daily newspaper published at Kaiserslautern, 
Germany). 
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decisions in the four cases decided on Jan- 
uary 18, 1960, holding that civilian em- 
ployees of the Forces and civilian dependents 
of Forces personnel are not amenable to trial 
by courts-martial in time of peace and, on the 
other hand, paragraph 1, Article 6, Forces 
Convention,’ which reads in pertinent part: 
Except as otherwise provided in the present con- 
vention, the authorities of the Forces shall exer- 
cise exclusive criminal jurisdiction over mem- 
bers of the Forces.‘ 

Psychiatric evaluation of the dependent 
wife made by the Forces medical staff indi- 
cated that she was not mentally responsible 
at the time she shot her husband, and she 
was then returned to the United States for 
further observation and treatment.’ The 


* Convention on the Rights and Obligations of For- 
eign Forces and their members in the Federal Re- 
public of Germany, as amended by Schedule II of the 
Paris Frotocol of 23 October 1954. 

‘Footnote 1, supra, explains the definition of 
“members of the Forces.” 

>She was returned with her own and her hus- 
band’s consent. If she had not consented the contro- 
versial question of the authority of the Forces to 
expel non-military personnel from a Receiving State 
against their will would have been presented. It is 
the author’s view that the Forces exercise sufficient 
administrative and executive controls over civilians, 
apart from those formerly exercised under the Uni- 
form Code of Military Justice, to authorize forcible 
expulsion, when necessary, if the territorial sover- 
eign consents. Such consent may be found in the 
local law or in the provisions of international agree- 
ments. In this connection, paragraph 1, Article 28, 
Forces Convention, provides: 

“The power concerned shall have the exclusive 
right to remove members of the Forces from the 
Federal territory.” 


Vol. III, No. 1 





competent German authorities were given 
prior notice and a chance to object to her 
removal from the territory of the German 
Federal Republic. They expressed no objec- 
tion but rather the view that because of her 
mental condition the dependent wife had not 
committed a punishable act under German 
law.® Thus vanished the first occasion since 
the Supreme Court decisions of January 18, 
1960, for seeking to bring a Forces civilian 
before a German court for an offense com- 
mitted against a member of the Forces. 
Notwithstanding the view expressed by the 
Rhineland-Palatinate Minister of Justice, it 
is submitted that there is no serious impedi- 
ment under international law and under the 
present jurisdictional treaty arrangements 
with the German Federal Republic to the 
exercise of German criminal jurisdiction in 
such cases. It is the purpose of this article to 
explain the legal basis for this jurisdiction. 


The German Federal Republic possesses 
full sovereignty with respect to the admin- 
istration of its criminal law.’ It is axiomatic 
that the jurisdiction of a sovereign state nor- 
mally extends over all persons within its 
territorial limits.* Accordingly, the founda- 


*The German Criminal Code, paragraph 51(1) 
provides, “A punishable act does not exist if the 
perpetrator at the time of the deed was, by reason 
of derangement of the senses (Bewusstseinsstoer- 
ung), pathological disturbance of the mind (kran- 
khafte Stoerung der Geistestaetigkeit) or mental 
deficiency (Geistesschwaeche), incapable of under- 
standing the wrongness of his deed or of acting in 
accordance with such understanding.” 


*The Convention on Relations between the Three 
Powers and the Federal Republic of Germany, which 
came into force on 5 May 1955, terminated the occu- 
pation regime, revoked the occupation statute, abol- 
ished the allied organs of government in Western 
Germany and provided (paragraph 2) that “The 
Federal Republic shall have accordingly the full au- 
thority of a sovereign state over its internal and 
external affairs.” 


’“The jurisdiction of a state extends over not only 
the land within its territorial limits and the margi- 
nal sea or territorial waters, as well as the air space 
above them, but also over all persons and things 
within such territory, with certain exceptions’—the 
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tion for such jurisdiction rests in German 
law and specifically in Section 4(1) of the 
German Criminal Code, which provides that, 
“German criminal law shall apply to acts 
committed by an alien on German territory.” 
The prosecution and punishment of a Forces 
civilian by the German authorities would be 
an exercise of original sovereign jurisdiction 
and not an exercise of transferred or dele- 
gated jurisdiction. This point is sometimes 
overlooked because any exercise of jurisdic- 
tion by German courts prior to 5 May 1955 
was necessarily transferred or delegated 
jurisdiction, sovereignty having vested in the 
Occupying Power.® The German Federal 
Republic granted to the United States and 
to the governments of the other signatory 
and “sending” states an exemption from 
German criminal jurisdiction in paragraph 
1, Article 6, Forces Convention (quoted 
above). This grant of immunity is imple- 
mented in German municipal law by sections 
18 and 19 of the Law for the Constitutional 
Organization of Courts, which exempt from 
German criminal jurisdiction accredited 
diplomatic representatives and such other 
persons normally granted such exemption 
under the general rule of international law 
or under the terms of a treaty (such as the 


exceptions being—“in favor, particularly of foreign 
friendly sovereigns, their accredited diplomatic rep- 
resentatives, their organized armed forces when en- 
tering or crossing territory of the state with the con- 
sent of the territorial sovereign, and their public 
vessels and public property in the possession and 
devoted to the service of the state.” 2 Hackworth’s 
Digest 1, 393. 


Schooner Exchange v. McFadden (1812) 7 Cranch 
116, 3 L Ed 287. 


°On June 5, 1945, the Allied Powers assumed “. . . 
supreme authority with respect to Germany, includ- 
ing all the powers possessed by the German Govern- 
ment, the High Command and any state, municipal 
or local government or authority” (Declaration by 
Commanding Generals, representing the United 
States,, the Soviet Union, Great Britain and the 
French Provisional Government. “The Axis in De- 
feat,” a collection of documents on American Policy 
toward Germany and Japan, published by the State 
Department, p. 63). 
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Forces Convention).!° The granting of an 
exemption from soverign jurisdiction (or of 
extraterritoriality, as it is also called) does 
not involve any loss of sovereignty as such 
since it is based on the consent of the terri- 
torial sovereign and is in the nature of an 
act of amity extended by such sovereign (in 
this case the German Federal Republic) to a 
friendly foreign sovereign (in this case the 
United States.) 


It is well settled in international law that 
such an exemption may be waived by the 
foreign government to whom it is granted 
and is not the right of the individual foreign 
subject concerned.!” 


Paragraph 4, Article 6, Forces Convention, 
provides that: 


*Law for the Constitutional Organization of 
Courts (Gerichtsverfassungsgesetz) : “18. (Extrater- 
ritoriality) German jurisdiction does not include the 
heads and members of diplomatic missions accredited 
to the Federal Republic of Germany. It also does 
not include persons who are exempt from German 
jurisdiction in accordance with generally acknowl- 
edged principles of international law or an inter- 
national treaty. 


19. The provisions of paragraph 18 also apply 
to dependents and the administrative personnel of 
persons listed under paragraph 18, as well as those 
of their servants who are not Germans.” 


% Schooner Exchange v. McFadden, supra. 


“It is by the convenient legal fiction that a state 
may, without loss of technical ‘sovereignty,’ transfer 
to another state the exercise of certain of the normal 
rights of sovereignty or, it may be, restrict itself in 
respect to the exercise of those rights in favor of 
another state, that the principle of equality is main- 
tained where the facts seem to deny it. Many states 
are under special treaty restrictions not applicable 
to all members of the international community, but 
their general status of equality is not affected by 
these restrictions. Fenwick, International Law 
(Third Edition), p. 220 (Footnote 36). 


*Chung Chi Chiung v. The King (1938) A.C. 160. 

Paragraph 12, MCM, 1951, provides, inter alia: 
“Under international law, jurisdiction over members 
of the armed forces of the United States or other 
sovereign who commit offenses in the territory of a 
foreign state in which the visiting armed force is by 
consent quartered or in passage remains in the visit- 
ing sovereign. This is an incident of sovereignty 
which may be waived by the visiting sovereign and 
is not a right of the individual concerned.” 
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With the consent of the German authorities the 
authorities of the Forces may transfer to Ger- 
man courts or authorities, for investigation, 
trial and decision, groups of, or particular cases 
for which they are exclusively competent under 
paragraph 1 of this Article.” 


Pursuant to this provision the United States 
Forces have, on one previous occasion, trans- 
ferred an analogous case to the German 
courts and authorities. Mrs. Lee Cheaves, 
a dependent wife, fatally stabbed her hus- 
band, Sp5 Oliver Cheaves, in their apartment 
in an Army Housing Area in Darmstadt, 
Germany, on 15 August 1958. She was re- 
leased from Army custody upon a writ of 
habeas corpus issued by the United States 
District Court for the District of Columbia 
on the ground that, because of her civilian 
status, she was not amenable to trial by 
court-martial. The Judge Advocate, United 
States Army, Europe, transferred the case 
to the German authorities pursuant to the 
above quoted paragraph on 2 October 1958. 
German authorities arrested Mrs. Cheaves 
and subsequently tried her in the Superior 
State Court (Landgericht) at Darmstadt in 
the State of Hesse. This, however, occurred 
prior to the Supreme Court decisions of 18 
January 1960 and at a time when the Forces 
still claimed jurisdiction over civilians in 
non-capital cases. Nevertheless, the Judge 
Advocate, United States Army, Europe, 
in transferring the case, did not specifically 
purport to transfer jurisdiction but rather to 
take action in accordance with paragraph 4, 
above, to facilitate the exercise of German 
jurisdiction.» The dependent’s attorney 
argued that this was an ineffectual attempt 
to transfer jurisdiction since the Forces, as 
the Federal Court had affirmed in issuing the 
writ of habeas corpus, had no jurisdiction 
and accordingly could not transfer it to a 
German court. However, the German court’s 
opinion in the Cheaves case recognized the 
true basis of its jurisdiction in holding, in 
effect, that the transfer of a case pursuant 
to the above paragraph was equivalent to a 


*® Letter of General Rieger, dated 2 December 1958, 
to prosecuting authorities of the State of Hesse. 
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waiver of the immunity from German 
criminal jurisdiction which is granted in 
paragraph 1, Article 6, Forces Convention. 
The pertinent German officials may not all 
have the same jurisdictional concepts, but it 
may be expected that they will all accept for 
investigation and possible prosecution any 
case appropriately transferred pursuant to 
paragraph 4, above. 


At the time of the negotiation and ratifica- 
tion of the Forces Convention, the constitu- 
tionality of Article 2(11) of the Uniform 
Code of Military Justice was not earnestly 
doubted, and it was generally assumed that 
the United States Forces in Germany would 
continue to have criminal jurisdiction over 
civilian members of the Forces.'° Needless 
to say, at that time it was not compatible 
with United States policy and hence not con- 
templated that the United States would ever 
have occasion to waive its exemption from 
sovereign jurisdiction (or extraterritori- 
ality) for civilians.'* It is now crystal clear 


Perhaps the thinking of some is still influenced 
by long a custom of the use of occupational law con- 
cepts. The Chief Prosecutor (Oberstaatsanwalt) at 
the State Superior Court (Landgericht) at Kaiser- 
slautern in the Rhineland-Palatinate stated to rep- 
resentatives of the Seventeenth Air Force that he 
would accept the case of the dependent wife without 
hesitation if transferred pursuant to paragraph 4, 
Article 6, but not otherwise; that the Supreme Court 
decision to the effect that the United States Forces 
have no jurisdiction is an internal matter which he 
was not obligated to note; that the Forces Conven- 
tion declared that the Forces have exclusive juris- 
diction; and that German authorities would not go 
beyond the terms of that Convention. 


* Prior to 5 May 1955, the effective date of the 
Forces Convention, civilian dependents of United 
States Forces personnel were tried in the United 
States Court of the Allied High Commission for Ger- 
many under the German Criminal Code, although 
they were also considered to be concurrently amen- 
able to trial by courts-martial under military law. 
Madsen v. Kinsella, 343 US 341, 361; 96 L Ed 988 
72 S Ct 699. 


Policy statements are contained in Letter, 
AGAM-P (M) 250 3 (27 Mar 56), JAGW, DA, 10 
April 1956, subj: “Procedures to be Followed Where 
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in the light of the Supreme Court decisions 
in the four cases decided 18 January 1960, 
that the law of the United States does not in 
general provide a forum for the trial of such 
civilians, and that they will go unpunished 
unless tried by the territorial sovereign.” 


The specific cases discussed herein have 
involved offenses committed by civilians 
against members of the Forces. It is only as 
to such offenses, or more specifically, as to 
offenses under German law committed by 
civilians “against the Forces, their members 
or the property of the Forces or their mem- 
bers” that the apparent “negative jurisdic- 
tional conflict” exists. Probably the majority 
of offenses under German law committed by 
civilians will be offenses against German 
interests such as traffic violations resulting 
in death or injury to German nationals or 
damage to their properties. Paragraph 
2, Article 6, Forces Convention, provid- 
ing for German criminal jurisdiction in 
such cases where service tribunals are not 
competent, is now applicable to civilians and 
under that paragraph German jurisdiction 


United States Personnel are Subject to Foreign 
Criminal Jurisdiction,” and in United States Euro- 
pean Command Directive Number 45-3, 28 Dec 1956. 


7 The United States restricts its ordinary criminal 
jurisdiction to acts committed within its territorial 
limits and Congress has not made provisions for the 
prosecution of subject dependent wife in the Conti- 
nental United States. Only those assaults within the 
special maritime and territorial jurisdiction of the 
United States are described as federal crimes in 
Title 18, United States Code (Sections 7 and 113). 
Where the statute is not specific, the criminal laws of 
Congress are presumed to apply only within the ter- 
ritorial limits of the United States unless the con- 
trary clearly and affirmatively appears. American 
Banana Co v. United Fruit Co, 213 US 347 (1909). 
Extraterritorial jurisdiction is claimed and exercised 
for such crimes as treason and espionage (Chandler 
v. United States, 171 F. 2d. 921), frauds against or 
conspiracy to defraud the United States (United 
States v. Bowman, 260 US 94 [1922]) and contempts 
(Blackmer v. United States, 284 US 426, 436 
[1932]). In such cases the offender is tried in the 
district where found or into which he is first brought. 
Section 32, 38, Title 18, United States Code. 
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attaches automatically.'* Accordingly, it is 
only in the former type of offense, i.e., one 
committed against the Forces or their mem- 
bers, that there is a need for a waiver of the 
immunity from German jurisdiction. That 
waiver can be accomplished by a transfer of 
the case pursuant to paragraph 4, Article 6, 


above, or otherwise. However, a general 
waiver of the exemption from German juris- 
diction for civilians would appear to be more 
desirable than the accomplishment of waivers 
on an individual case basis. This should also 
insure a uniform point of view as the Federal 
Ministry of Justice can then be expected to 
instruct German state authorities accord- 
ingly. Formal notification to the Federal 
Republic of a general waiver of the exemp- 
tion granted the United States by paragraph 
1, Article 6, Forces Convention, to the extent 
that said paragraph applies to civilians com- 
mitting offenses directed against the Forces 
or their members, as well as determination 
of the form used to effectuate such general 
waiver, would normally be a diplomatic func- 
tion accomplished at Embassy level.!® 


“Where, under the law of the power concerned, 
the service tribunals are not competent to exercise 
criminal jurisdiction over a member of the Forces, 
the German courts and authorities may exercise 
criminal jurisdiction over him in respect of an of- 
fense under German law committed against German 
interests. ... 


* * * 


For the purpose of this paragraph, the expression 
‘offense under German law committed against Ger- 
man interests’ shall mean any offense under German 
law other than an offense directed against the 
Forces, their members, or the property of the Forces 
or their members.” 


” There is no rule prescribing a necessary form. 
The parties to a treaty may, by mutual consent, ex- 
pressed in writing, orally, or implied-in-fact, suspend 
the operation or alter the meaning of a treaty or of 
any clause thereof. 52 Am Jur, Treaties, 5, 26. The 
waiver in this case, for instance, could be effectuated 
by a new agreed interpretation of the existing treaty 
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There will be no need for a waiver or 
waivers of the exemption from German 
criminal jurisdiction for civilians after the 
NATO SOF Agreement and the Supplement- 
ary Arrangements come into effect in the 
Federal Republic.*° Since offenses committed 
by civilians are not punishable under the 
military law of the United States, they will 
fall within the purview of paragraph 2(b), 
Article VII, NATO SOF Agreement, pro- 
viding in effect that the German authorities 
shall have the right to exercise exclusive 
jurisdiction with respect to acts punishable 
under German law, but not under the law 
of the United States. There will be no con- 
current United States military and German 
criminal jurisdiction over civilians under the 
NATO SOF Agreement, nor will this situa- 
tion be affected by pertinent provisions of 
the Supplementary Arrangements which deal 
almost entirely with cases involving con- 
current jurisdiction. 


to the effect that any offense directed against the 
Forces, their members or the property of the Forces 
or their members would be considered as also offend- 
ing German interests, thus making paragraph 2, 
Article 6, Forces Convention, applicable to all of- 
fenses under German law committed by the civilians 
in question. 


The German Supplementary Agreement was 
signed on August 3, 1959 by the Federal Republic on 
the one hand and by the Sending States (Belgium, 
Canada, France, The Netherlands, The United King- 
dom, and The United States) on the other. All sig- 
natory states must ratify. The Agreement will come 
into force thirty days after the Federal Republic de- 
posits in Washington its instrument of accession to 
the NATO SOF Agreement. Under NATO Council 
Resolution of 5 October 1955 the Federal Republic 
will not make such deposit until after the Sending 
States have ratified or approved the Supplementary 
Arrangements. Delay in ratification appears to be 
caused primarily by the Federal Republic. Due to 
the time elements involved in the Federal Republic’s 
normal parliamentary procedures and to other fac- 
tors, ratification prior to the spring of 1961 cannot 
reasonably be expected and will most likely occur in 
the fall or winter of that year after the national 
elections. 
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